COUNCIL OF THE DISTRICT OF COLUMBIA

NGTICE
9.0, LAW 7-189

“Health-Care Descisfons Act of 19828",

Pursuant to Section 412 cf the District of Columbia Self-
Government and Governmental Regrganization Act, P. L., 93-193,
*the Act®, the Council of tne District of Columbia adopted 3111
No. 7-131 on first and se.ond readings October 25, 1988, and
November 15, 1988, respectively. Following the signature of the
Mayor on December 1, 1988, this legislation was assigned Act MNo.
7-251, published in the December 16, 1988, edition of the D.C.
Register, (Vol. 35 page B653) and transmitted to Comgress on
January 23, 1989 for a 30-day review, in accordance with Section
602{c){1) of the Act.

The Council of the District of Zolumbia hereby gives notice
that the 30-day Congressicnal Review Period has expired, and

therefore, cites this enactment as D.C. Law 7-18%3, effective /f
i |

March 16, 1989. ;’/ : /y/
|'- 1 'H i L.:’ i l: "'I
L e i Ls’ézi [
kh “‘n{vru A. CLARKE
~— CLhafrman to the Council

Dates [ounted During the 30-day Congressional Review Period:

January 26,25,26,27,30,31
February 1,2,3,6,7,8,9,21,22,23,24,27,28
March Ya2s 3B, 7,8,9,70,73,74.15
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CODIFICATION,

Hew Chapter 22

3

of title 21,
Districe of Columbia

Code

AN ACT (1989 Supp.)

DCACT 7 -251]
IMN THE COUNCIL CF THE DISTRICT OF COLUMELlAR

DEC - 1 1%8

To estahlish procedures for making health-care decisions anm
behalf of incapacitated individuals,

BE 1T ENACTED BY THE COQUKCIL OF THE DISTRICT QF COLUMEBIA,

That this act may be cited as the “"Health-Care Decisions Act
of 1588°". ;

Sec. 2. Purpose.

{a) The purpose of this act 15 to affirm the right of
a'l competent adults to control cecisions relating to their
own health care and to have their rights and intentions in
health care matters respected and implemented by others if
they become incapeble ¢f making or comounicating decisions

for themselves.

Sec., 3, Definitions.

For the purposes of this act, the term:

(1) "Attorney 1n fact" means: .

{A) The person who receives the power of
attorney for health-care decisions pursuant to the
provisions of this act.

(2} ™District" means the District aof Columbia.
{3) "Durable pawer of attorney for health care®
means a legally enforceable document that:

{a)] Is executed in the District in a8 =lanner consistent
with this act or validly executed 1n another jurisdiction
pursuant to sftmilar provisions of the law of that
Jurisdiction; and

(b] Creaztes a power of attorney far health-care
decisions, which is effective upon, and aenly during
incapacitation and fs unaffected by the subseguert
disability or incapacity of the principal as defiped in th's
act.

(4} “Health-care provider" means any person or
argan+?at1nna1 entity, 1nc1udin§ health care facilities as
defined in section 2 of the Health-Care and Commumity
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Residence Facility, Hospice and Mome Care Licensure Act of
1983, effective February 24, 1984 (0.0, Law 5-48; D.C. Code,
sec. 12-1301), licensed or otherwise adtnorized to provide
health=-care services in tme Distirictl.

(5] “Incapscitated individuai™ nmeans:

(Al An aduslt individusl wha lactks sufficient
mental capacity tec appresiate the naturc end implications of
4 healtn-care decision, rave a choifce regerding %ne
altermatives presented or commanicete that choice in an
unambiguous manngr,

(6) "PFrincipal®™ reans:

{A) A person who 158 corpetent to make
heaizh-care decisions for his a* nhner nwn benefit cr on his
or her own 2ccount.

Sec. 4. Presurztion of capacity.

Bn individual shalil be presumed capable of +vaking
health-care decisions unless certified ptherwisze under
sgection 5 of this act, Mental fncapacity to make a
hpalth-care decision snall not 4e inferred frem the fact
that an individual:

1} Has been voluntarily or involuntarily
hospitalized for mental illness pursuant to chapter 5 of
title 21 of the District of Columbia {ode;

{2) Is mentally retarded or nas been deternined
by a court t0 be incorpetent to refuse commitment under the
Mentally 3etarded Citizens Constitutional Rights anc Dignity
Act of 1978, effective March 3, 1879 (D.C. taw 2-1374 D.C.
Code, sec. 6-1901 et seqg.}; or

(3] Has a4 corservator or guardian appointed
pursuant to the Appointment of Conservators Act of 1964,
approved Septenber 14, 1965 {789 5tat, 774, D.C. Code, sec.
21-1501 et seq.), or the Cistrict of lolunbia Guardianship
Protective Proceedings, and Durable Power of Attorney Act of
1986, effective January 1, 158% (D.C. Law 6-263; D.C. Code,
sec. 21-2001 et seq.).

Sec. 5. Certification of incapacity.

[a) Menta)l incapacity to rmake a health-care decistion
shall be certified by 2 physicians whao are licensed to
practice in the District and qualified to rake a
determination of mental incapacity. Ore of tne 2 certifying
physicians shal)l be & psvechiatrist, At le>st 1 of the 2
certifying physicians shall examine the individual 1in
guestion witnin 1 dav preceding certificat:on. Loth
certifying physicians shall give an opinion regarding tne
cause and nature pf the mental incapacitv as well as its
extent and probable duration.

b} A'1 professional findings and cpinions forming the
basis of certification under subsection [(a} of this section
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shall be expressed in writing, included in the patient-care
records of the individual, and provide clear evidence that
the person is incapable of understanding the health-care
choice, making a2 decisien cencerning the particular
treatment or services in question, or communicating a
decision even if capable of making it,

{e) Certification of incapacity under this section
shall be limited in its effect to the capacity to make
health-care decisions and shall not be construed as a
finding of incompetency for any other purpose.

sec. 6. Durable power of attorney for health care. Kew,

(a) A competent adult may designate, in writing, an Section
individual who shall be empowered to nake health=care
decisions on behalf of the competent adult, if the competent
adult becomes incapable, by reason of mental disability, of
making or communicating a cheice regarding a particular
health-care decision, -

{b} A durable power of attorney for health care shall
inciude lanquage which cleariy communicates that the
principal intends the attorney in fact to have the authority
to make health-care decisions on behalf of the principal and
shall include language identical or substantially similar to
the following:

(1) "This power of attorney shall not be affected
by the subsequent incapacity of the principal.”; or

(2) "This power of attorney becomes effective
upon the 1ncapacity of the principal.”.

{¢) A durable power of attorney for health care shall
be dated and signed by the principal and 2 adult witnesses
who affirm that the principal was of sound mind and free
from duress at the tire of signing. The 2 adult witnesses
shall not include the principal, the health-care provider of
the principal or an employee of the health-care provider of
the principal.

{d) Of the 2 adult witnesses referred to in section
5{c), at least 1l shall not be related to the principal by
blood, marriage or adoption and shall not be entitled to any
part of the estate of the principal by a current will or
gperation of law,

(e} Any durable power of attorney executed prior to
the effective date of this act and specificaily written to
include health-care decision making after incompetency shall
be affective, if the execution of the prior dozument meets
the requirements of this act.

Sec. 7. Rights and duties of attorney in fact. New,
{a} Subject to any express limftations in the durable Section
power of attorney fer health care, an attorney in fact shall
have all the rights, powers and authority related to

3
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health-care decisions that the principal would have under
District and federa’d law. This aut4arity shall include, at
g minfmum:

(1) The authority to qrant, refuse ar withdraw
consent to the provision of any health-care service,
treatment, or procedure;

(€) The rignt to reéview the health care records
of the principal;

[37 Tne right %o be provided¢ with all information
necessary to nake iaformel health-care decisiors;

{3) The authority to select and discharge
health-care professionals; and

{5) Tne authority to make decisiens regarding
admission to or discharge from health-care facilities and to
take any lawful actions that may be necessary to carry out
these decisions,

(b)(1l) Except as provided in paragraph (2) of this
subsection and unless a durable power of attarney for health
care provides otherwise, the designated attorney in fact, f
known to a health-care provider to be available and willing
to make a particular health-care decision, shall have
prioritv aver any other person to act for the principal in
311 matters regarding health care,

{2) A designated attorney in fact shall not have
the authority to make a particular health-care decision, if
the principal is able to give or withhold infurmed consent
with respect to that decision.

{c) 1In exercising authority under a durable pnwer of
attorney for health care, the attorney in fact shall have o
duty to act in accordance with:

[1) The wishes of the principal as expressed in
the durable power of attorney for health care;, or

{2} The gond faith belief of the attorney in fact
as to the best interests of the principal, if the wishes of
the principal are unknown and cannot be ascertained.

{d) MNothing inm this act shall affect any right that an
attorney in fact may have, independent of the designation 1in
2 durable power of attorney for health care, to make or
otherwise participate in health-care decisions on behalf of
the principal.

Sec. B. forms for creating a durable power of attorney
for health care.

Any written form meeting the requirements of section 6
may be used tc create a durable power of attorney for hz2alth
care. The following is offered as a sample form only and
its inclusion in this section shall not he construed to
preclude the use of alternative language:

“"ITHNFORMATION &BDUT TH!S DOCUMENT
“TH1S 15 AN TMPORYANT LEGAL DOCUMENT. BEFORE SIGHING

4

Hew,
Section 21-2207



¥arolled Original

THIS DOCUMENT, JT IS5 YITAL FOR ¥OU 70 ¥HOH AHD UMDERSTARHD
THESE FALTSH

"THIS DOCUMENT GIVES THE PLRSON ¥YQU MAME AS YOUR
RTTORNEY [N FACT THE PLWER TO MAKE HEALTH-CARE DECISIONS FOR
Yau IF yOou CANHOT MAKE THE LGECISIONS FOR YOURSELF.

"AFTER YOU HMAVE SIGHED TWlS COCUMENT, YOU HAYE THE
RIGHT TO MAKE HEALTH-CARE DECISIONS FOR YOQURSELF 1F ¥JU ARE
MEHTALLY COMPETENT TO DO S0, it ADDITION, AFTER YOI HAVE
SIGKED THIS DOCUMENT, MO TREATMENT MAY BE GIVENW 70 YOU OFR
STOPPED QVER YOUR DBJECTION IF ¥OU ARE MEHTALLY COMPETENT TO
MAKE THAT DECISION.

"YOU MAY STATE 1IN THIS DOLUMENT AHY TYPE OF TREATMENT
THAT ¥0OU GO HOT DESIRE AND AKY THAT YOU WANT TO MAKE SURE
YouU RECEIVE,

"YOU HAWE THE RIGHT TO TAKE AWAY THE AUTHORITY Of YOUR
ATTORNEY IH FALT, UNLESS YOU HAVE BEEN ADJUDICATED
[HCOMPETENT, BY HOTIFYING YOUR ATTORNEY [N FACT OR
HEALTH-CAR: PROVIDER EITHER JRALLY OR IH WRITING. “SHOULD
¥OU REVOEKE THE AUTHORITY OF YDUR ATTORHEY IN FACLT, IT S
ADVISABLE TO REVOKE IN WRITING AND TO PLACE COPIED OF THE
REYVOCATION WHEREVER THIS DOCUMENT IS5 LOCATED. -

“IF THERE IS ANYTHING IH THIS DOCUMENT THAT ¥QU DO HOT
UHODERSTAND, YOU SHOULD ASYX A S0CTAL WMORKER, LAHYER, OR OTHER
PERSON TO EXPLAINK IT TO YOU.

L w * *

“YDOU "HOULD KEER A COPY OF THIS DOCUMENT AFTER YOU HAVE
SIGNED I5. GLIWE A COPY TO THE PERSON YOU NAME AS YOUR
ATTORNEY IN FACT. IF YOU ARE JH A HEALTH-CARE FACILITY, A
cOPY OF THIS DOCUMENT SHOULL BE INCLUDED IN YOUR MEDICAL
RECORD,

Bl , Nereby appoint:

name ) “hore address

honme telephone number

wark telephone number

as my attorney in fact to make health-care decisions for me
if | become unable to make my own health-care decisians,
This gives my attorney in fact the power ta grant, refuse,
or withdraw consent on my behalf for any health-care
cervice, treatment or pracedure, My attorney in fact also

5
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has the authprity to talk to health-care personnel, get
information and sign forns necessary to carry ocut these
decisions.

“if the person named as my attorney in fact 1s not

avaflable or is unable to act as ry attorney in fact, I
appopint the following person to serve in the order listed

below:

T
name home address

home telephone number

work telephone number

name home address

home telephone number

work telephone number

*"With this document, | intend to create a power of
attorney for health care, which shall take effect if 1
become incapable of making my own health-care decisions and
shall continue during that incapacity,

“My attorney in fact shall make health-care decisiaons
as I direct below or as | make known to my attorney in fact
in some othér way.

"(a) STATEMENT OF DIRECTIVES CONCERNING
LIFE-PROLONGIRG CARE, TREATMENT, SERVICES, AND PONCEDURES:
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"BY MY SIGNATURE I INODICATE THAT 1 UHDERSTAND THE PURFROSE
AND EFFECT OF THIS [QOCULMENT,
"1 sign my name to this form an

TTdate) T T

at:

faddress).

"WITKRESSES

"I decltare that the person who signed or acknowledged
this document is personally knhown to me, that the person
signed or acknowiedged this durable power of attorney for
health care in my presence, and that the person appears to
be of sound mind and under no duress, fraud, or undue
influence, [ am not the person appointed as the attorney in
fact by this document, nor am | the health-care provider of
the principal or an employee of the health-care provider of

the principal. =

First Witness
Signature:
Home Address:
Print Name:
Date:

Second Witness
Signature:
Home Address:
Print Nane:

Date:

{AT LEAST 1 OF THE WITHESSES LISTED ABOVE SHALL ALSO SIGH
THE FOLLOWING DECLARATION.}

“T further declare that 1 am not related to the
principal by bleod, warriage or adoption, and, to the best
of my knowledge, I am not entitled to any part of the estate
of the principal under a currently exfsting will or by
pperation of law,

Stgnature:
S{gnature:

Sec. 9. Reyocation, New,

{a} At any time that the principal has the capacity to Section 21-
create a durable power of attorney for health care, the
principal may:
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(1) Revoke the appointment of the attorney 1n fact
under & durable power of attorney for health care by
notifying the attorney ir fact orgliy or ir writing; or

[2) FRevoke *he authority tn make health-care
decisions nranted %o tne attorrey in fact under a durable
power of attorney for health care by netifying the
health-carc provider orelly or in writing,

{b] If a mealth-zarz provider is natified of a
revocation pursuant to subsection (a}(2) of this section,
the health-care provider shall document this fact in the
satient-cere records of the principal and make a reasonabic
effort to notify the atterney in fact of the revocation.

{c} There shall be a rebuttable zresumption, affecting
the burden of proof, that & principal has the capacity to
revoke a durable power of attorney for health care.

{d} Unless it expressly provides otherwise, a valid
durable power of attorney for health care revokes any prior
durable power of attorney for health-care decisions only.

{e} Unless a duratle power of attorney for health care
pxpressly provides otherwise, and after its execution the
marriage of the principal 15 dissolved or annulled, the
dissolution ar anullment shall automatically revoke a
designation of the former spouse as an attorney in fact to
nake health-care decisions for the principal. If a
designation is revoked solely on account of this subsection,
it shall be revived by the remarriage of the principal to
the former spouse but may be subsequently revoked by an act
of the principal.

New,

Sec. 10, Hea - | limitation.
1th-care provider 7] n BT, T g meil

{a) Mo health-care provider may require an individual
to execute a durable power of attorrney for health care as @
condition for the provision of health-care services or
admission to a health-care facility, as defined in section 2
of the Mealth-Care and Community Residence Facility Hospice
and Home Care Licensure Act of 1983, effective February 24,
1984 (D.C. Law 5-48; D.C. Code, sec, 32-1301}.

(b) After an individual has spent at least 4B hours 1in
@ health care facility, a health care provider may request
the individual to execute a durable power aof attorney for
health care subject to the limitations set forth in this
act. The health care provider may not be named as the
attorney in fact,

Hiew,
31-221

Sec. 11. Substituted consent. Secticn 21

{a) In the absence of a durable power of attorney for
healt: care and provided thdt the incepacity of the
arincipal has heen certified in accordance with section b,
the following individuals, in the order of priority set
forth helow, shall be authorized to grant, refuse or

8
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withdraw consent on behaif of the patient with respect to
the provision of any health-care service, treatment, or
procedure:

{1} A court-appointed guardian or conservator of
the patient, if the consent is within the scope of the
guardianship or conservatorship;

{2) The spouse of the patient;

{3) An 2adult child of the patient;

(4Y A parent of the patient;

{5) An adult sibiing of the patient; or

{6] The nearest living relative of the patient,

(b) A decision to grant, refuse or withdraw consent
made pursuant to subsection (a) of this section shall be
based on the known wishes of the patient or, if the wishes
of the patient are unknown and cannot be ascertained, on 2
good faith belief as to the best interests of the patient.

(c}) Thnere shall be at least 1 witness present whenever
a person specified in paragraphs {a}(2}-{6) of this section
grants, refuses or withdraws consent on behalf of the
satient,

{d}) If no individual in a prior class 1s reasonabiy
available, mentally capable and willing to act,
responsibility for decisionmaking shall rest with the next
reasonably available, mentally capable, and willing person
on the priority list. .

{e) Any person listed in subsection {a} of this
section shall have legal standing to challenge in the
Superior Court of the District of Columbia any decision made
by & person of higher priority as listed within that
subsection.

Hew,

Sec. 12. Limitations. Section 21-2

No person authurized to act pursuant to sectiom 11 of
this act shall have the power:

(a) To consent to am abortion, sterilization or
psycho-surgery, unless authorized by a court,

(b} To consent to convulsive therapy or behavior
modification programs invalving aversive stimuli, unless
authorized by a court;

Sec. 13, Effect of act.

Nothing in this act shall be construed to condone,

authorize, or approve mercy-killing or to permit any
affirmative or deliberate act to end e« human tife other than
to permit the natural process of dying.

Sec. 14. Constructian.

This act shall bes liberally construed and applied to
promote its underlying purposes and policies.

Sec., 15. Effective date.

This act shall take effect after a 30-day period of
Congressional review following approval by the Mayor (or 1n

Kew,
Section 21-

New,
Section 21-2
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the event cf veld by the Meyor, action hy the Zounc*]l of the
District of Colurbia to cverride the veta) as proviced in
section 602(c){1) of the District of Coclumbia

S5el f-Government and Guvernmental Reorganization Act,
arproved Jecenber 24, 19723 {87 Stat. 813; p.C. Code, ser,
1-233{c ) (1)), ang publication 9n aijther the District of
Cplumbia Register, the District of Columhia
Statutes-at-larqge, or the District of Colurhj
Regula<ions. ;f? ffﬂ e

HMunicipal

Chairman S AR s Si e
Cosncil of tne District of Columbhia

Mayor
Bistrict

f Columbia

APPROVED: 12=-1-88
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