COUNCIL OF THE DISTRICT OF COLUMBIA

' NoTICE

~ pursuant to Section 412 of the District of Columbia

Self-Government and Governmental Reorganizaticn Act,

'

DL 93-198 (the Act), the Council of the District of

Columnia
adopted Bill No. 1-10l1 on first and second readings Julv 13,
1975, and July 29, 1973, respectively. Follcwing the signaturs

t.(.i
v
N

of the Mayor on August 15, 1973, this legislaticn was assi

Act No. 1-48, published in the Auéust 29, 1975, adition of tzhe

D. C. Reaiéter, and traﬁsmittedktc both Houses of Congress fgr
a 3C-day rsview, in accordance with Sgction 802(c) (L) of the
Act.

The Council of the District of Columbiz nhersby gives
notice that the 30-day Congressional rzview gericd has =axpirad,
and, therafors, cites the follcwing lagislaticn as D. C.

Law No. l-34, effective Novembexr 1, 1973.
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Section 2. The Council of

finds that persons who are or who
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Pregnancy CTiscrimination

he Ciszrict of Columblia

or

have recenzly been

pregnant are subject to special and unfair disadvantagses in

obtaining unemployment compensatzio
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Section 4. éubsacticn 10¢(h
Columbia Unemployment Compensacion
46~310(h)) 1s amended <o read as £
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acz, snall ze derarmined under the same standards
ané procedures as for any other claimant under =iis
ace."

Section 3. The Cistrict of C&lumbia Rules and
Regulations, Tizle 18, section 300.4, and any orher
regulations, wolicies, and'p:actiéés of the Districs
Unemploymens Commensaczicn anfd notT consistent wizn this

act, ars regealed or prohibited

.

Secticn 6, This act shall te =sffective 2t =tne 2nd of
=ne perlod provided fcor Congréssional review by section

6§02 (c) of =he Districe of Columbia Self-Governament and

Sovernmental Reorcanization Act.
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- Council of the District of Columbia
Report

City Hall, 14th and E Streets, N.W. Fifth Floor 538-2223 or Covemment Code 137-38C6

f- e e ]
To Council Members

From Committee on Public Services and Consumer Affairs --
John A. Wilson, Chairman
Date July 8, 1975

Subject  COMMITTEE REPQRT -

Bi11 # 1-101: to eliminate discrimination, against persons who
are or who have been recantly pregnant, in the administration
of unemployment insurance benefits.

A PRESENT LAW

46 D.C, Code 310(h) exzempts pregnant women from
receiving unemployment compensation for six wesks before the
birch of their child and six weeks aftcer. This sectcion was
added to the D.C. Code 12 1954 (88 Stat., 994) 4in an effort
to ease the administration of unemployment benefits., Prior
za 1854, pregnant women were not a2 special class and
cherefore had to meet the same eligibilicy stzndards as all
other claimantcs (48 D.C. Code 309). Howavaer, Coaogress falt
that it was difficult to determinme when a pra2gnant woman was
actually able and available (46 D.C. Code 309), and that as
several other states had such exemptions, the amendment
would make D,0. law more consistant with the law 1in other
states,

The District Ucemployment Coumpensation 3Board
currantly qas Itwo regulations which deal specifically with
pragnancey. 300,4(b) defines the procedure undar 445 D.C,.
Code 310(h). When the Board lzaras that an applicaanc is
pregunant, they estimate her due date from medical svidance,
usually a doetors certificate., The woman 1s exsaptaed from
receiving benefinsg for six weeks befors the axpeczed dates of
birth, 23ad for siz weeks after zhe actual birthdare.

Regulation 300.4(a) provides that when pregnancy was an
issue ia the claizant's saparation from employment, sha is
presumed lancapabla of working uncil she proves to the
contrary with medical evidemca, again usually a doctors
sartificaze, Therazfora, 1f a woman voluntarily lef: her job
because she was pregnant, she has the burden of proving she
is physically ablzs to wotk befare she gan qualify for
benefics. Although the Board says the same presumption of
incapacity exists whenever healih was an issue in separation
f{zoo employment, thers L3 no other ragulation an che
subject,
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Zeport on 3ill 1-101 2

3. LEGAL AND QTHIR DEVELOPMENTS

L. Court Action

In Cohen v. Chesterfield County School Board,

94 §.Ct. 791 (1974), the Supreme Court threw down a Virzinia

Statute which required a pregnant school teacher to lesave
har job four months before fer due daza2, The Court held
that the statute areated an irrebuttable presumption that
the woman was unable to work for the four months before the
pirth of her c¢hild and therafore that it violated the due
process clause. A Yaryland Court, inm Orner v. Board of
Aoveals, Zmplovment Securitv Adainistration, Denartment of
Employment and Scocial Services, Superior Court of Baltizore
City, Dockat 1972, Folio 86, Case No, 132372, overturzad
Maryland's unemployment law which exempted pregnant women
from benefits for four months before the birth of their
¢hild, for similar reasons.

"Alchough tha D.C. exemption is oaly for 12

waaks, it doas creats an izrvebuttable presumption of
shysical ia223ilicy to work, The dicta of the Cohen case
further, i1s broad and dindicates that aay such presumption
violates due process.
2. Other Statas
v : Ia 1971 theres wazre 38 statas with axemptions
similar to the D.C. Code 310(h). At present there remain

only 21 statas with such laws. Maryland's law, 934 4d. Code

Ann., 6%, specifically states that a pragnant woman is
elizibls as long as sha 1s able and availabla for work,
Virginia has uo statute on the subject (Titcle 40.1 Va. Coda
Ann,), so that pregnant and posct-pragnant women AusS:t naed
the same standards as any other claimant., Therefore, D.C.
is mow in the minority in exempting porsgnant women and is
out of line with tha neighboring statas,

3. Faderal Policy
Jot only 1s there no examption iz the Fedaral
Unemployment Compensation Laws, but the Dapartment of Labor

has twice urged tha states to rapeal their exempcions
(Program Lettars #1097 (1970) aad #1186 (1972)). As the
Devartment of Labor pays fovr the Admicmistraction of cha
Unemployment Compensation, there should be no difficulzvy in

obtaining Zunds to carry out Departmeants' express policw.
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Report on Bill 1-1l01 3

4, Privata Zmolovers

Partly due to Title VII of the Civil Rights
Act, the ERA, and the rise of Women's Liberation, the job
market is more open to womenm now than it was ia 1954, HYany
private employers offer materanity leaves, if not witch pay,
at least with full re-employment rights. The D.C.
Goverument's own policy is that pregmant women may take sick
laave Lf thay need ir, azd full reemployment privilegas. It
is mot, therafore, necassarily true that pragnant women ars
unemployabla, although thers may be greater risks iavoelved
in hiring a pregnaat woman.

c. SECTION 3Y SECTION ANALZSIS OF THE PR0P0SED 3

o]
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The Committee made only ones amendment which
restructured the sectioas of the bill without changing the
languages or e:zecc. ‘

Purpose: The purpose of the bill is to eliminate
digcrimination againost persons who are or who have recently
been pragnant in the administration of uaemployment
benefits,

Section 2: Saction 2 has 2 Subsections.

Subsection (a) provides that pregnancy shall neot
creata any presumption of paysical inability zo work, even
whezres pregnaacy was an issue in the separation from
employmentz. This subsecctlion would repeal the 2.0G.C, Board's
regulacion 300,4(a). 1If the Board wishes to require proof
of physical ability whara healtzh was an issue in separaszion
from amploymenc, {is regulatious may so specify. Howaevar,
ir is disceriminatory for the ragulacions to require such
proof only from pregnant persons.

Subsection (b) states that any persocn who is or who
has recantly been pregoant must mee2t the sama eligibilicy
gtandards as aay othar claimant uander tha acet.

The Department of Labor recommendad simple ra
of section 310(k) of Title 46 of D.C. Code, so tha:t th
would be no statutory rafarence te pragaaacy at all.
Jowaver, thay did adait that because of the D.0U.C. 3Board
regulaticas, it may be bagzer to clarifiy che szatus of
pragnant women under the acs.
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Report on 3ill 1-101 4

Section 3: Section 3 of the bill repeals the
prasent 46 D,C. Code 310(h).

D. ‘EFFECTS OF TH¥EZ PROPOSED 3ILL

1. Legal Effacts

A3 indicated bafore, zhe bill will abolish the
praegsend discrimiznatory exemption provision in tha Coda, It
will make D.C. law consistent with the law of Virginia and
Maryland, and it will carry out the request of the
Dapartment of Labor.

2. Administrativa Zffaczs

Under the naw amendment, a pragoant person
will have to meet the standa=zds im the 2.C. Code (45 D.C.
Code 309) which apply to all applicants, Under section
309(c=d) the applicant must have been employed for a cartain
length of time, and must meet the commoun 'able and
availabla' standards. The courtcs have counstrued 'available'
strictly: '"geanuinely attached to the labor market and
making adesquace contacts for work". Woodward & Lothroo,
Inc. v. Discrict of Columbia Unemplovment Compensation
3oard, 392 7.2d 479, (D.C. Cir. 1963). 7The Boazrd uander 45
D.C. Code 309(d) and §300.2(a) of ics own regulations has
broad discretion to sef a schedule of reporcing for any
individual. Therefore a pregnant woman would de no mora
likely to collect unasmployment without lookinz for work than
any other iandividual.

A Pregnant applicans would also ba subjec: to
the other disqualifying standards of 44 D.C. Code 310:
lsaving work without good cause, dischargs for misconduct,
and fatlure to apply for or accept suitadbla work wichousr
zood cause. Under this amendaent a pregnant applicant would
be dealt with as any person sufferiang from a temporary
physical disabilicy. Therefore, if a woman leftc her job
because her pregnancy rendarad her unable to do that job she
would not automatically be disqualifisd. A conszruction
worker with a brokan leg may be unabla co work comsscruction,
but able to do filiag or ocher aoca=vhysical labor.
Therafora, pregnancy 23y e cousidarad good cause for
leaving work or failing to accapi new work; nowavar, «
applicant cannot refuse all work Secause of har gregaan
and s2ill neer the f{aizial able and availabdla scandaczd,
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Report oun 3ill 1-101 3

3ecoming pregnant, of course, cagnot bHa considarad
misconducen, although a pregnant woman may commit misconduct,

3. Fiscal Effects

Because the extent of disabilicy from
pregnancy varies from perscn to person, the most aguitable
analysis, case by case, will necassarily inveolve morea work
by tie District Unemployment Compeunsatiocn Board. The costs
of administration of benefits ara paid by the Department of
Labor. As the Labor Deparcment itself recommends abolition
of zhe exemption, it should not be adverse to covering tha
ex%ra costs involwved.

. The benefits paid to any claimanz are
collactad from thelr iadividual employers, aand put iaco a
Trust Fund which i3 administarad by the Districe
Tnemployment Compensasion Board, The D.U.C. Board savs that
a3 most pregnant women are told about the exemption, they do
not apply during the examption period. Therefore thers are
no realistic estimates of how many women would be affactad
or how much money would be paid cut, However, the 3o0ard did
sebmitc two minizum estimates:

a. Benefits from November L, 1973 uazil
the end of Ziscal 1974: §13,300

5. Benefits for fiscal 1977: §13,0400

Trust Fund.

This money would come out of th
on wagsas paid

The percantage any Zadividual amployer pays
above a cartain su:m, hils axperiance raciag, oased on zh=z
amount of benefics paid by the D.T7.C., 3card that
employer’'s ex-employess over a certain period of time. The
axpaerience rating of some amployvers will be affacted, as
some women will be eligible 1f rthe bHill is passed who wereae
not formerly eligible., However, the 3ocard did not offar any
statiscics on how many emplovers would be affactad,
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ae Status of Women has axprassad
, a4 nas the Dapartaent of
arad no substantive comments,

The Commission on
its support of tha amendme
Labor. The 2.U.C. 3o0ard o
enly financial estcimazas.
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